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Trump’s executive orders on trans rights is not just an attack on trans and intersexed individuals,
but an attack on human freedom. Most problematic was the first which set the stage for setting back
gender and LGBTQ+ rights decades. This order states that “It is the policy of the United States to
recognize two sexes, male and female. These sexes are not changeable and are grounded in
fundamental and incontrovertible reality.”' On the policy front, this means that immediately those
who are trans, intersexed or non-binary have lost protection from the US federal government, and
have, in fact, been written out of legal existence (as has been evidenced over the debate on allowing
X as a gender on passports), all of which allows for legal discrimination and targeted violence. Such
legal discrimination comes from later Trump executive orders to potentially bar anyone with
professed gender dysphoria from serving in the military,” ending federal funding for gender
affirming care, barring trans women from participating in women’s sports, and setting rules for how
schools could discuss gender.’

While it should be obvious what this will mean for those that identify as non-binary in a broad sense,
equally problematic is the definition of sex as immutable and the order to not even discuss
gender—meaning that “biological sex” is the sole basis in which the administration will classify
individuals on these types of matters and that the social has no meaning outside what is decreed by
Trump and his administration.’ Logic says that if there are people, no matter how small the number
who are born in such a way that makes it difficult to determine whether they carry XX or XY (or XXY,
XYY, etc.) chromosomes then sex is far from immutable, and that in nature a clear binary doesn’t
exist.’

Further, actual biological knowledge (v. Trump’s fascist pronouncement of “fact”) shows that biology
is not immutable and with the definition in this executive order, we are all transgender. The order
defines “man” and “woman” based on the reproductive cells that one has at conception—something
that no fertilized egg has at this point.’ For most with XX chromosomes, egg cells are not produced
until many weeks later, and for most with XY chromosomes, sperm cells are not produced until
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puberty. Certainly, one can say that someone with XX chromosomes has the potential to become a
woman under this definition and someone with XY chromosomes has the potential to become a man,
but potential implies a certain degree of uncertainty. If the “normal” process is interrupted, that
potential will not turn into actuality. Not all acorns become oak trees despite their potential to do so.

The difficulty that the Trump administration is facing is not only that biology is not destiny (human
beings have subjectivity and may choose to go on a different path, although the state can make it
much more difficult to accomplish), but also that simply making a decree doesn’t change the reality
of a process. Certainly, it can change some people’s minds and with the power and wealth of the
federal government behind it, it can force changes in policy. However, without the use of actual
science, there is no way to assure that chromosomes and visible sex characteristics line up
(assuming that that is even possible for science and desirable for society to dictate this as the only
course possible). And of course, this says nothing about the choices of individuals who will resist
being put into boxes that they don’t identify with.

While these orders clearly target transgender, intersexed and non-binary people, the writing is on
the wall for those assigned female at birth (AFAB) as well as the rest of the LGBTQ+ community. If
sex is immutable and based on reproductive cells, then how far off are we from saying that
“biological women” have the primary purpose of carrying children to term and taking care of them
at the expense of everything else in their lives? Similarly, does that mean that those who prefer
relationships with same-sex individuals are “abnormal” and need to put aside their own happiness to
produce their own biological children? The recent Dobbs decision paired with Trump’s executive
orders seem to point in that direction—biology is written to mean destiny and privacy isn’t
guaranteed in the Constitution even in terms of bodily integrity.

Even before these executive orders, the US was taking many steps backwards regarding issues of
gender and sexuality. After the Dobbs decision, abortion is either greatly restricted or completely
illegal in 23 states making it difficult or sometimes impossible for women to get the procedure. But
as was indicated by a ruling of the Alabama Supreme Court, the goal of Christian fundamentalists is
much broader. Using a law that calls for fetal personhood at the moment of conception, the Court
ruled that an IVF clinic was liable for the destruction of embryos stored at their facility, causing a
number of clinics to close their doors until the law was clarified. After much backlash, legislators
carved out an exception to fetal personhood for IVF providers, however, the concept of life
originating at the moment of conception remains in place,” all but eliminating women'’s reproductive
choice in the state. It is far from surprising that other states are looking to Alabama as a potential
model.

As of the summer of 2024, before Trump’s election there were 523 bills up for discussion in state
legislatures throughout the US dealing with such issues as what can be taught in schools, healthcare
issues, bathroom bills, book bans, drag bans, and a redefinition of sex on a solely reproductive
basis.” These bills are being put forward in nearly all states, even those like Massachusetts that is
known for its liberal politics. Although these types of bills are unlikely to pass in most states, it
illustrates the possibilities for LGBTQ+ individuals to face scorn and even violence from those that
support these types of policies in their communities. In fact, hate crimes based on sexual orientation
were up 13.8% and those based on gender identity 32.9% in 2022.° We see similar trends as well in
Europe with Britain banning gender affirming care last year for minors, for example.'’ Given the
vitriol from the far Right on these issues, this is far from surprising. Demonization of certain groups
in the name of protecting the values of others will almost certainly lead to some level of violence
against the reviled group. This demonization is likely to increase greatly as it is now based on
federal policy.

Gender, the Family and the State''



Every class-based society has clung to specific notions of what is “natural” by formulating certain
social relationships as the only possible way of doing things. This is a means for the ruling class to
stay in power without expending a huge amount of repressive force. From Aristotle to Confucius to
John Locke, to modern politicians of all stripes, all have noted the close relationship between family
and the rights of citizenship. Only those coming from the “correct” sorts of family models will be
eligible for full citizenship rights.'” This was the basis for the Chinese Exclusion Act of the
nineteenth century here in the US just as today’s right-wing politicians point to the supposed
breakdown of the Black family, “anchor babies,” Trump’s Mexican “rapists,” economic refugees that
can’t support themselves, etc. All these supposed pathologies relate back to a notion of the family
and its role for economic support and political socialization. While the examples above largely dealt
with issues of immigration, certainly the attacks that we have seen on the LGBTQ+ community are
also based on a similar logic. One must adhere to the gender codes of the time and fall into place in
the “traditional” family structure; otherwise, political rights will be minimized. Without a significant
transformation of gender as a social and economic category, attacks on non-gender conforming
individuals will necessarily continue—all the more so now that a fascistic administration bent on
turning the clock backward is now in power using both constitutional and extra-constitutional means
to do so.

These attacks against the LGBTQ+ community and bodily autonomy more generally have played
itself out worldwide as conservatives capture state power. The question remains of how to best
respond to these egregious attacks on basic rights. Here, I borrow from Marx’s theory of the liberal
democratic state and how it relates to individuals to illustrate the challenges faced by activists to
stave off these Rightist attacks on gender nonconformists (although this was likely far from his
intent)."> As Marx argues in “The Jewish Question”, the liberal democratic state at its best does not
recognize the concrete individual, but only one abstracted from everything else. This citizen
theoretically has equal rights in the political sphere, but in practice this is far from true since
political equality is achieved only by abstracting out all difference (class, gender, sexuality, ability,
education, etc.). This difference remains outside of the political sphere and can limit participation in
civil society and politics. For example, a woman tasked with childcare duties may find it more
difficult to lobby the government for change or even find time to vote as childcare is not provided by
the state to make up for the socially unequal distribution of care responsibilities by gender, not to
mention race and class. Similarly, the debate over mail in ballots often revolves around the issue of
the potential for fraud rather than the issues of access for those who are differently abled and may
not be as easily able to vote in person. Overall, the citizen tends to be viewed by the state as a white
abled middle class cisgendered male, who can find a way to participate in politics (though this is
often at the cost of access to civic participation for others).

Any effort by the state to remedy this inequality will lead to some arguing that the state is giving
special treatment to these groups. Marx offers an incipient theory of why states will necessarily
vacillate on LGBTQ+ rights because the nature of the state relative to the individual is
contradictory. While we cannot rely on the state to be a consistent supporter of LGBTQ+ rights, as
Marx points out in “The Jewish Question” and the Critique of the Gotha Program, an understanding
of how the state functions is essential for its instrumental use in times where attenuation of
oppression is needed in the short term and for theorizing a way out of this racist, sexist, classist,
heteropatriarchal system in the longer term.

Marx specifically points out in “The Jewish Question” that although the liberal state is certainly a
major advance over the repressive monarchies of the time, its limitations could be seen as it related
to the possibility for equal rights for Jewish people. The general argument can certainly apply to any
group that finds itself as a minority. As much as organization for change may have temporary results
for groups that face either state or private oppression, it is clear that even state regulation of civil



rights is not nearly enough to secure full emancipation for women and non-traditional gender
conforming individuals, as is indicated by the current multinational debate over transgender rights
because these rights cannot go far enough.

As Marx points out, simple political equality is not human emancipation. In fact, the abolition of a
distinction (often based on structural oppressions like race, class, gender, sexuality, ability, etc.)
must presuppose that the distinction actually exists, “Far from abolishing these factual differences,
its existence rests on them as a presupposition, it only feels itself to be a political state and asserts
its universality by opposition to these elements.” ** This distinction is then alienated from the
individual’s species being: the state ignores the differences of the individual in order to bring them
into the community. Thus, the individual is fractured into multiple parts where only the most
abstract aspects of humanity are acknowledged by the state and by other human beings. One
remains a citizen, but qualifiers must always be added which can ultimately lead to a sort of second-
class citizenship, all the more so, the more structural inequality exists. For example, people who
identify as non-binary under the current administration are outside of governmental protection as
being non-binary rather than being a “man” or a “woman.” It is then fine to remove them from
history and social commentary,' not pay for lifesaving gender affirming treatments for depressed
Trans youth or fire a teacher for talking about the gender spectrum in class. Currently, the Trump
Administration is using the weaknesses of the liberal state which attempts to mediate class and
other societal conflict to undermine the minimalist protections offered to non-binary individuals
under Biden. It is able to do so because the liberal state is agnostic when it comes to rights for those
facing these types of oppression.

Marx also critiques the liberal state in another sense for its notion of equal rights. Such rights can
only be as advanced as the society in which it exists:

A right, by its very nature, can consist only in the application of an equal standard; but
unequal individuals (and they would not be different individuals if they were not
unequal) are measurable only by an equal standard insofar as they are brought under an
equal criterion, grasped only in terms of a specific aspect, for instance, in the present
case, are regarded only as workers and nothing more is seen in them, everything else
being ignored."

As Marx continues in the Critique of the Gotha Program, equal right in the labor force under the
early stages of a transitional post-capitalist society could be based on how long they work. This does
not account for variations in the intensity of labor that an individual can handle, nor does it account
for the fact that “one worker is married, another is not; one has more children than another, and so
on and so forth... To avoid all these defects, rights would have to be unequal rather than equal.”"
Again, it is the neutrality of the state to issues of difference that leads to the potential for inequality
for those who cannot or will not shed these differences. Only a recognition of difference and an
incorporation of the uniqueness of each human into society along the lines of “from each according
to their ability, to each according to their needs”" will lead to a society where all can be free to self-
develop.

That is exactly why it is necessary to support liberal elements that want to keep basic protections in
place for all human beings while at the same time working for full human rights for all. It is nearly
impossible to work for these rights under a government that doesn’t allow for freedom of speech or
assembly. Full human rights for trans, intersex and non-binary individuals would mean recognition
based on the concrete individual rather than the liberal abstraction. This recognition of the concrete
individual would necessarily mean that the state would have to act to smooth out economic and



other differences in order to create a truly equal playing field for all within the political
sphere—something that is an anathema to capitalism which benefits greatly from these differences."

Current policies are particularly insidious for trans, intersex and non-binary individuals, who can
rightly feel like they do not have the right to be themselves in public spaces. This is not only the case
because of the constant threat of being “outed” and subject to physical violence, but also because of
laws and governmental policies that threaten to criminalize the most basic of human functions
through, for example, forcing individuals to use bathrooms that do not conform to their lived gender.
Further, even when these policies are not in place, these individuals may face the ire of private
citizens enforcing traditional gender codes, something that is likely to be exacerbated in the current
political climate.

It seems necessary at this point to return to the issue of identity this time in a more dialectical
fashion in order to craft a strategy to fully overcome gender and sexually based oppression. To do
this, a theory of the concrete individual is needed. Perhaps there is something that we can learn
from Marx in his discussion of gender, albeit his interest was likely far from supporting what would
become the LGBTQ+ community or fundamental change in gender roles.

As the International Marxist Humanists (IMHO) wrote in their trans statement:

“...Who we are, what we become, and how we define ourselves is not reducible to
biology, since we are social beings with the capacity for conscious, purposeful creation.
Any effort to prevent trans people from exercising that capacity violates the Marxist-
Humanist understanding of what it means to be human.””’

Alex Adamson (2024) drew exactly on this point regarding the labor of trans individuals. As
individuals, cis-gendered or otherwise, we reproduce ourselves in our various identities based in
part on the social norms in place at a particular time. This is a certain type of socially necessary
labor that all must engage in. While not productive in the capitalist sense of directly producing
surplus value, this labor is very much necessary to the continued survival of individuals and the
social whole. How this social reproduction takes place can vary greatly depending on a variety of
factors.

In Transmarxism, Gleeson makes a similar point, looking directly at the ways in which trans people
must work to reproduce themselves and their preferred gender identity. Because of the economic
and social marginalization of trans people, this is often not possible at the individual level. As a
result, real and virtual networks have been created to help trans people with basic daily
reproduction as well as with putting forward their preferred self through tips that they have
developed from their own experiences.*

Adamson (2024) points to the ramifications of this labor process that must necessarily still be
alienated as production of surplus labor for others is still necessary to survive and because as much
as trans people may want to have full recognition of their personhood, this is simply not possible. We
can look to the sorts of formal and informal networks that Gleeson discusses as starting points for an
unalienated identity that acknowledges the full individual as integral to the social, but these groups,
like any others will bear the scars that capitalist relations necessarily inflict. This doesn’t mean,
however, that they are not a potential starting point for developing a new society:

“If capitalism and its attendant forms of racism, cis-heteronormativity, anti-trans
violence, imperialism, and ableism are a first order negation of social life, then what is



called for is a negation of a second order; a negation that abolishes the capitalist totality
while simultaneously creating social relations corresponding to a new social totality.”*

The 2023 IMHO statement on Trans rights points to the need to “stand against oppression and
structural violence against transgender, non-binary, and other gender expansive peoples throughout
the world... [and] recognize the transgender struggle as part of the broader struggle against
patriarchy and misogyny, harmful gender norms, and gender-based violence... [and] recognize that
free transgender people are an integral force towards greater gender and/or human liberation.”*
This is a path that we must continue to go down especially now when so much in terms of the rights
of the human being under threat. We must continue to assert the right of the individual to full self-
development and work to theorize and enact the means to make individual self-development possible
for everyone. Rosa Luxemburg’s argument that we face a choice of Socialism or Barbarism is
particularly apt as we see an American Administration bent on hypostatizing all social relations in
order to define them and undermine human self-development. It is up to us to fill in the details of
what such a post-capitalist society would look like, lest we continue down the path of barbarism.
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